STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

BUI LDI NG AND CONSTRUCTI ON TRADES )
COUNCI L OF ALAMVEDA COUNTY, )
Charging Party, )) Case No. SF-CE-1558
V. )) PERB Deci sion No. 1045
CGAKLAND UNI FI ED SCHOOL DI STRI CT, )) May 3, 1994
Respondent . i
Appearance: Weills & Siegel by Dan Siegel, Attorney, for Gakland

Unified School District.
Before Blair, Chair; Caffrey and Carlyle, Menbers.
DECI SI ON

CAFFREY, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the Qakland Unified
School District (D strict) of a proposed decision (attached
hereto) by a PERB adm nistrative |aw judge (ALJ). In that
decision, the ALJ found that the District violated _
section 3543.5(a), (b) and (c) of the Educational Enpl oynent

Rel ati ons Act (EERA)! when it nade unil ateral changes to the

'EERA is codified at Governnment Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnment Code. Section 3543.5 states, in pertinent
part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



heal th benefit plan of enployees represented by the Building and
Construction Trades Council of Al aneda County (Council).

The Board has reviewed the entire record in this case,
i ncluding the proposed decision, transcript, exhibits and the
District's statement of exceptions.? The Board finds the ALJ's
findings of fact and conclusions of law to be free of prejudicial
error and, therefore, adopts themas the decision of the Board
itself.3

DLSTRI CT' S EXCEPTI ONS

On appeal, the District pursues an argunent not presented
before the ALJ or addressed in the proposed decision. The
District asserts that a unilateral change is not unlawful unless
it has a generalized effect or continuing inpact on terns and

condi tions of enploynent. (Gant _Joint Union Hi gh Schoo

District (1982) PERB Decision No. 196.) G ting PERB case | aw,
the District argues that unilateral changes in health care'plan
adm ni stration are not unlawful unless they inpact actual health
benefit levels. Since the burden in showing inpact rests with

the charging party (lnperial Unified School District (1990) PERB

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

°The Council's response to the District's statement of
exceptions was not tinely filed wth the PERB headquarters office
and, therefore, was rejected by the PERB appeal s assi stant.

3The District's request for oral argument in this case was
deni ed by the Board.



Deci sion No. 825), the District argues that the Council has
failed to neet its burden, asserting that the record barely
addresses the inpact of the health plan change on actual health
benefit levels. Therefore, the District argues that the Board
shoul d reverse the ALJ's finding and dismss the charge.

DI SCUSSI ON

An enpl oyer's pre-inpasse unilateral change in a matter
within the scope of representation is a per se violation of EERA

(Pajaro Valley Unified School District (1978) PERB Deci sion

No. 51; _San Mateo County Conmunity College District (1979) PERB

Decision No. 94; NLRBv. Katz (1962) 369 U.S. 736 [50 LRRM

2177].) In a series of decisions involving changes in health
pl ans and health plan adm nistrators, the Board has held that
such a change is negotiable only if it has a material or
.significant effect or inpact on the actual benefits received by

enpl oyees. (Qakl and Unified School District (1980) PERB Deci si on

No. 126, affd. _Gakland Unified School Dist, v. Public Enploynent

Rel ations Bd. (1981) 120 Cal.App.3d 1007, 1012 [175 Cal . Rptr.

105]; Palo Verde Unified School District (1983) PERB Deci sion

No. 321; Trinidad Union El enentary School District and Peninsul a

Uni on School District (1987) PERB Decision No. 629; Savana Schoo

District (1988) PERB Decision No. 671.) Therefore, in this case
the Council nust show an inpact on the actual health benefits
recei ved by enployees resulting fromthe change fromthe QCakl and

Public Schools (OPS) plan to Health Net in order to neet the



burden of showi ng that the change constitutes a violation of
EERA.

On appeal, the District argues that this burden has not been
met, asserting that "the record as a whole fails to establish any
i npact on enpl oyees resulting fromthe District's unil ateral |
acfion." The District further argues that the record shows that
the change in its health care plan admnistration had little or
no inpact on enployees. The District points to District Exhibit
No. 9 as evidence that "the level and quality of health care
benefits provided through Health Net dfd not differ materially or
significantly from that provided under OPS adm nistration."

On the contrary, the benefit conparison included in District
Exhi bit No. 9 shows that while the type of health benefits
recei ved by enpl oyees may not have changed when the District
replaced the OPS plan with Health Net, the costs of those
benefits to enployees did change. For exanple, energency care
visits required no enpl oyee copayment under the OPS plan; under
Heal th Net a $35 copaynent is required. Prescription drugs which
cost $1 under OPS cost $5-$7 under Health Net. Aﬁd a series of
heal th pl an benefits which had carried a 10 percent - 20 percent
copaynent requirenent under OPS, require no copaynent under
Health Net. Anpbng these benefits are in-patient maternity
servi ces, x-ray.services, | aboratory and di agnostic servi ces,
anest hesi a services, blood and bl ood plasma services and durabl e
nmedi cal equi pnent services. The level of a health plan provided

to enpl oyees is determ ned not bnly by the health and nedi cal



services avail abl e under the plan, but also by the enpl oyee cost
of those services. A health plan provided by an enpl oyer at no
cosf to enployees is a materially different benefit than the
identical plan requiring enployee cost contributions.

The evidence clearly deronstrates that the change fromthe
OPS plan to Health Net materially and significantly affected the
cost of the actual health benefits received by enpl oyees of the
District. Accordingly, the burden of denonstrating the inpact of
the District's unilateral change of health plans has been net,
and the District's exceptions are without nmerit. Therefore, when
the District unilaterally changed the health benefit plan of
enpl oyees represented by the Council, it violated EERA
section 3543.5(a), (b) and (c). "

ORDER

Based on the findings of fact and conclusions of |aw, and
the entire record in this case, the Board finds that the Cakl and
Uhified School District (D strict) violated the Educationa
Enpl oyment Rel ations Act (EERA or Act), Government Code
section 3543.5(a), (b) and (c). Pursuant to EERA
section 3541.5(c), it is hereby ORDERED.that the District, its
governing board and its representatives shall:

A CEASE AND DESI ST FROM

1. Failing to neet and confer in good faith by

unilaterally changing the health benefits of enployees in the
‘buil ding and grounds unit.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
- EFFECTUATE THE POLI G ES OF THE ACT:
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1. Restore to enployees of the building and grounds
unit all the health benefits they would have enjoyed had the
District not unilaterally termnated the Oakland Public Schools
pl an.

2. Make enpl oyees whole for any | osses they nmay have
~suffered due to the District's unilateral action, along with
“interest at the rate of seven percent per annum
3. Wthin thirty-five (35) days follow ng the date
~this Decision is no |onger subject to reconsideration, post at
all work |ocations where nbtices to classified enpl oyees are
custonarily placed, copies of the Notice attached hereto as an
Appendi x. The notice nust be signed by an authorized agent of
the District indicating that the District will conply with the
ternms of this Order. Such posting shall be nmaintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shal | be taken to insure that this notice is not reduced in size,
defaced, altered or covered by any material.

4. Make witten notification of the actions taken to
-conply with this Order to the San Franci sco Regional Director of

the Public Enploynment Rel ations Board in accordance with her
~instructions. All reports to the Regional Director shall be
served concurrently on the Building and Construction Trades

Counci | of Al aneda County.

Chair Blair and Member Carlyle joined in this Decision.



APPENDI X

NOTI CE TO EMPLOYEES
PCSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE- 1558

ullglng and Construction Trades Council of Al ameda County v.
Qakl and Unified Sghgg District, in which all parties had the
right to participate, it has been found that the QCakland Unified
School District (District) violated the Educational Enploynent

Rel ati ons Act (Act), vaernnent Code section 3543.5(a), (b) and
(c) .

As a result of this conduct, we have been ordered to post
this Notice and we wll:

A CEASE AND DESI ST FROM

1. Failing to neet and confer in good faith by
unilaterally changing the health benefits of enployees in the
bui | di ng and grounds unit.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICIES OF THE ACT:

1. Restore to enployees of the building and grounds
unit all the health benefits they woul d have enjoyed had the
District not unilaterally termnated the Oakland Public Schools
pl an.

2. Make enpl oyees whole for any |osses they may have
suffered due to the District's unilateral action, along with
interest at the rate of seven percent per annum

Dat ed: OCAKLAND UNI FI ED SCHOOL
DI STRI CT

By:

Aut hori zed Agent

TH'S IS AN OFFI Cl AL NOTI CE. | T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED | N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQOARD

BUI LDI NG AND CONSTRUCTI ON TRADES
COUNCI L OF ALAMEDA COUNTY,

Unfair Practice
Case No. SF-CE-1558

PROPOSED DECI SI ON
(7/ 20/ 93)

Charging Party,
V.
QAKLAND UNI FI ED SCHOOL DI STRI CT,

Respondent .

— N A A I N

Appearances: Van Bourg, Winberg, Roger and Rosenfeld by Stewart
Wei nberg, Attorney, for Building and Construction Trades Counci
of Al anmeda County; O fice of the General Counsel by Cecilia
Castel |l anos, Attorney, for QGakland Unified School District.

Before JAMES W TAMM Adm ni strative Law Judge.
PROCEDURAL Hl STORY

This conmplaint, filed on April 27, 1992, alleges that the
Gakl and Uniffed School District (D strict) nade unilateral
changes.to the health benefit plan of enployees'represented by
the Building and Construction Trades Council of Al ameda County
(Charging Party or Union) in violation of section 3543.5(a), '(b)
and (c) of the Educati onal Enplbyhent Rel ati ons Act (EERA or

Act.)! A settlenent was held, however, the matter renained

'EERA is codified at Governnent Code section 3540 et seq.
The pertinent portion of section 3543.5 reads:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. '

This proposed decision has been appeal ed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have heen
adopted by the Board




unresol ved. A hearing was held June 8 and 9, 1993. At the
. conclusion of the hearing the parties nmade oral arguments and the
case was subm tted for decision.
El NDI NGS OF FACT

The Charging Party is the exclusive representative of
enpldyees in the building and grounds bargaining unit.

Up until May 1, 1992, the District providéd Di strict
enpl oyees with a District sponsored health plan referred to as
the OPS plan. This plan had beéone very expensive to the
District. Over the years the District sought w thout success to
negotiate'the elimnation of the plan with the District's various
uni ons. |

At sone tine_prior to 1988; the District and its unions did
agree to éstablish a Labor/ Managenent Joi nt A@vfsory Conmmittee on
Cost Cont ai nnent (Cbnnittee). The function of the Commttee was
to study and nmake r ecormendat i ons regardi ng health care cost |
contai nment possibilities. Over the years éince its
establishment, the Commttee did make specific recomendations
_mhich were negotiated into various collective bargéining
agreenents. For'exanple, the collective bargaining agreenent
between the District, and the Charging Party specifically lists
cost contai nnent neasures such as pre-adm ssion certification for

hospital care, increased major nedical deductibles, limtations

(b) Deny to enployeeforganizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to nmeet and negotiate in
good faith with an exclusive representative.

2



on chiropractic and acupuncture -treatnents, and a generic drug
policy anong nmany others.

In the 1991 negoti ati ons between the District and the union
representing the District's teachers, the Qakland Education
Associ ation (OEA), the parties began exploring the possibilities
of replacing the OPS plan with é Heal th Net plan. At that tine,
the Commttee put further cost coht ai nnent issues on hold until
after the conclusion of the CEA/Di strict negotiations. \Wen the
District and CEA eventually reached agreerrent to replace the OPS
plan with Health Net, the District decided to replace the OPS
plan with Health Net districtwide in all bargaining units. The
deci sion was made after much di scussion anong the
superintendent's cabinet, however, prior to negotiations with any
uni ons ot her than OEA |

On March 3, 1992, the Distfict sent a Iefter notifying the
Char gi ng Party that the District desired to termnate the OPS
plan May 1, 1992. The letter also said that if the Char gi ng
Party wi shed to bargain "the ram fications" of the term nation of
the OPS plan, they should set up a nmeeting.

Al t hough the March 3 letter did not nmake i.t clear that the
District had already decided to -termnate the OPS plan, the
testinmony of District wtnesses at the heari ng, however, supports
a finding that the District's decision to ternminate the OPS plan
was firmand irreversible by March 3, 1992. This finding is

consistent with the District's March 3, 1992, offer to negotiate



over “the ramifications" of the decision and not the decision
itself. |

Bet ween March 3, 1992, mheh the District invited the
Charging Party to negotiate over the ramfications of the switch
in health plans, up to May 1, 1992, the District negotiator,
Jul i an Cane (Cahe), met with Charging Party's negotiator, Jim
Brown (Brown), to discuss the issue informally on nore than one
occasi on. At one of those meetings, probably in April,? Cane
presented Brown with a proposal for consideration. The proposa
was one that had been originally addressed to a different uni on.
Wil e the negoti ators di scussed the issue, these infornal
sessions could not be considered negotiating sessions for at that
time the Charging Party had not even agreed to reopen the
col | ective bargaining agreement.?

On April 13, 1992, Brown wote to Cane asking for somne -
information and indicating that upon receipt of that information,
t he Charging Party'night choosé'to mutual |y re-open the

col l ective bargai ning agreenent.

’Bot h negoti ators were very vague about when neetings
occurred and which conversations occurred at specific neetings.

*There is a heated dispute among the parties about the

status of their collective bargaining agreenent. Brown clains
that the collective bargaining agreenent distributed by the
District is not the agreenent that he signed. It is unnecessary,

however, to resolve that dispute in order to resolve this unfair
practice charge. Under either interpretation of the contract,
the collective bargaining agreenent could be re-opened prior to
its expiration only by the nutual consent of the parties.

.4



On April 27, 1992, after it was clear to Charging Party that
the District had already decided to replace the OPS plan with
Heal th Net, the Charging Party filed this unfair practice charge.

On May 1, 1992, the Di stript i npl emented its unilateral
decision to termnate the OPS plan and instituted the Health Net
plan in its place.

On May 5, 1992, the Charging Party agreed to meet with the
District regarding term nation qf the OPS plan. Charging Party
made it clear, however, that it was doing so only under protest,
pendi ng resolution of this unfair practice charge.

The parties nmet again on Maly 13 and May 28, 1992, but the
Union maintained its position that it was not negotiating. and
woul d pursue the unfair practice charge.

Cane testified that the District's decision was made for
financial reasons. The OPS plan was so expensive that it was
di verting badly needed funds frdnwother educati onal prograns.
~According to Cane, the decision to go to Health Net was al so
based upon a recommendati on by the Comittee to do so. Cane,
however, was not a nenber of the Conmttee, and did not regularly
attend Comm ttee neetings. Cané's testinnny on this point was
directly contradicted by JimTate (Tate), the Charging Party's
representative to the Conmttee, and by Jack Phar (Phar), the
District's representative on thé Commttee. Both Tate and Phar
testified that the Comnmttee never nmade any reconmendation to

switch fromOPS to Health Net. Since Cane was not a nenber of



the Coomittee and Tate and Phar were, | credit their testinony-
over Cane's on this issue. |

However, even if a vote had been taken on this issue by the
Committee, and even if it had made a recommendation to switch
fromOPS to Health Net, that recommendation would not have been
bi ndi ng upon Charging Party. There was no evidence that the
Comm ttee was ever given authori.ty by the Charging Party to
negoti ate changes to health benefits. Moreover, both Cane and
Phar agreed that Tate consistently maintained the position that
any changes to the heal t h pl an was negoti abl e.

While all witnesses agreed that the OPS plan was very
expensive to the District and that the District was |osing noney
on the plan, there was no evidence that the'Distric_t was forced
to termnate the OPS plan in the building and grounds unit on May
1 due to a fiscal emergency. According to District witnesses,
there were other choices available to the District, such as
rai sing health care premuns or, continuing the OPS plan in the
bui | di ng and grounds unit above.: However, t hese ot her
possibilities were not seriously considered by the District. In
fact, the District never even calculated the cost of continuing
the plan for just the building and grounds unit.

In summary, the District sought to replace an expensive
self-insured health plan with a | ess expensive one. After
reachi ng agreenent vvith‘the téacher's unit, the District nmade the
decision to termnate the OPS plan and replace it with Health

Net. The District was able to reach agreenent on the change with



all bargaining units except the Charging Party. \When the
District was unable to reach agreenent with the Charging Party,
it went ahead anyway and inplenented its earlier decision.
LSSUE

Did the District violate EERA section 3543.5(b) and (c) by

uni l aterally changing the health benefit plan?
| DI SCUSSI ON

It is well settled that absent speci al circunstances, a
district's unilateral action on a matter within the scope of
representation is a per se violation of EERA (Pajaro Vall ey
.LMifigd School District (1978) PERB Decision No. 51; Sah Mat eo
County_Community College District (1979) PERB Decision No. 94.)
Heal th benefits are clearly enurmerated within thé scope of
representation

In this case, it is clear that the parties had not Conpleted
t he negotiations process. It is not certain that the parties
ever even started the process. -Even under the District's
interpretation of the parties collective bargaining agreenent,
the agreenment could only be re-openéd for negotiations by nutual
consent. Thus, the Charging Party was entitled to decline to
negoti ate any changes in the contract and the District would be
bound to continue the status quo regarding health benefits. The
status quo was having the OPS plan available to enployees in the
uni t. o

However, setting aside any contractual rights enabling the

Charging Party to refuse to negotiate, it is clear that the



District did not engage in good faith negotiations. The decision
to termnate the OPS plan was made unilaterally by the District
prior to any negotiations wth the Charging Party. The decision
was made prior to the District's March 3, 1992, invitationto
negotiate the ramfications of the deci si on.

The District argues two defenses. The first is that the
Charging Party waived rights to,negotiate by not responding to
the District's March 3 invitation to negotiate dntil April 13 and
by not agreeing to negotiate until May 5. According to the
District, the Charging Party's fefusal to negotiate on May 13 and
28 is further evidence of the Charging Party's bad faith.

This argunent is unpersuasive since the District had not
denonstrated that the Charging Party had any obligation to
negoti ate changes in the health-benefits absent a nutual
agreenment to re-open the contraét. Also, it is clear that the
District did not give proper notice or an opportunity to
negotiate until after the District had unilaterally nade the
decision to termnate the plan. This argument is also
unper suasi ve because at no tine did the District ever offer to
negotiate the decision to terminate the OPS plan. It only
offered to negotiate the effects of its unilateral decision.
Finally, Charging Party's refusal to negotiate on May 13 and 28
is not evidence of bad faith by the Charging Party since the OPS
pl an had already been unilaterally termnated by the District on

May 1. The Charging Party should not be forced into the position



of trying to bargain back to the status quo after a policy has
been unilaterally changed. |

The District's second defense is that its unilateral'actjon
shoul d be excused due to a business necessity. In order to prove
a business necessity, the District nust show

. . . an actual financial energency _which

| eaves - no real alternative to the action
taken and allows no tine for neaningful
negotiati ons before taking action.

(Enphasi s added.)

(Calexico Unified School District (1983) PERB
Deci sion No. 357 (adopting adm nistrative |aw
j udge's proposed decision.)

The Board interpreted its Cal exico decision in Conpton

- Community College District (1989) PERB Decision No. 720.

In Calexico, the district unilaterally

i nposed a freeze on teachers' step and col um
i ncreases, which were being negotiated as
part of the parties' reopener negotiations,
in order to present a bal anced budget to the
superi ntendent by Septenber. The freeze was
effective the start of school in Septenber.
Testinony indicated that the district could
have technically balanced its budget w thout

i mpl ementing the freeze but declined to do so
because such action would have reduced the
district's reserves and, thus, would not have
been financially responsible. The district
further argued that it remained willing to
continue to negotiate even after the decision
was unilaterally made. The Board rejected
all of the district's argunents and held
that, even though the district presented
convincing evidence of the difficult

financial circunstances it faced, the
district failed to show that it had no
alternative to instituting the unilateral
freeze prior to the conpletion of bargaining.
Furthernore, the Board found that the
district's financial problens were not the
result of a sudden, unexpected change in

ci rcunstances, but rather resulted from
budgetary probl ens which arose nuch earlier
in the year



~In Conpton, supra, the District had been in a dire financia
situation. It not only |acked a reserve fund, but had been
forced to obtain advance apportionnents in excéss of $1 mllion
during the previous tmo years. The current years proposed
-expendi tures exceeded projected total revenues by $1.3 mllion,
not counting the $1 mllion in advance apportionment it received.
Di ssenting Board Menber Stephen Porter argued that the district's
wor sening financial crisis coupled with the district's
unsuccessful attenpts -to expedite inpasse procedure were
sufficient to establish a business necessity defense.

~The Board majority, however , specifically rejected that
reasoni ng and found the district had not satisfied its burden of
proving that the financial crisis had offered no real alternative
to the unilateral action and had prevented any opportuhity for
"neaningful negofiations. Since."it may have been possible" for
the district to formulate a budget wi thout the unilateral cuts,
the district had failed to prove that unilateral action was its
only alternative.

The Board's holding in San Francisco Community_College

District (1979) PERB Decision No. 105, is simlar. There, the

district unilaterally wi t hhel d salary increnents and post poned
sabbaticals in reaction to the "pending financial crisis"”
resulting fromthe passage, in 1978, of Proportion 13. The Board
held that the district should have taken the matter to the

negoti ating table.

An enpl oyer is under no obligation at any
time to reach agreenment with the exclusive
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representative. The duty inposed by the
statute is sinply - but unconditionally - the
duty to neet and negotiate in good faith on
matters within the scope of representation.
Thus, the confusion bred by the passage of
Proposition 13 did not excuse the District's
obligation to neet and negotiate with the
Federation, nor did it justify the District's
uni l ateral actions. (San _Francisco_Community
College District, supra.)

See also NLRB v. Auto Fast Freight (9th Gr. 1986) #793 F. 2d

1126 [122 LRRM 3058], where the court upheld the National Labor
Rel ations Board's (NLRB) rejection of an enpl oyer's business
neceSsity defense. The enployér in that case, like in the case
at hand, had been aware of its severe econom c problens for
nmont hs prior to taking unilateral action. The NLRB concl uded
that the financial probléns did not suddenly arise to create an
urgency that would justify the unilateral action.

The evidence in this case regarding business necessity is
quite clear. Although the D stfict was clearly having financia
difficulties, several options, short of unilaterally term nating
the OPS plan, were available to the District. The choices
available to the District may not have been easy choices for the
District, but t hey were, in-facf, choi ces.

The District has also failed to prove.that its financial
condition allowed no additional time for further negoti ati ons or
for conpletion of the inpasse procedures of the Act. There is not
a single piece of evidence that the May 1 OPS plan termination

date was a magi cal deadline for anything.
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CONCLUSI ON

The District took unilatefal action in termnating the OPS
plan and replacing it with the Health Net plan in the buildings
and grounds unit. The Charging Party was not under an obligation
to re-negotiate health benefits .absent a nmutual agreenent to re-
open the contract. Even if the'Charging Party had been obli gated
to re-negotiate the health benefits, the District's unilateral
decision to replace the OPS plan with Health Net was made prior
to notifying the Charging Party and affording an opportunity to
negoti ate over the Di strict'S'décision. The District has al so
failed to prove that it had no other alternative available to it
and that circunstances allowed no tine for neaningfuf
negotiations prior to taking action.

In taking its unilateral action, the District violated
section 3543.5(0) and derivatively (b). The facts of this case
al so support the allegation in the conplaint of an independent
vi ol ati on of section 3543.5(a)..

REMEDY

Section 3541.5(c) gives PERB broad statutory authority to
- fashion appropriate renedies for unfair practices. In cases
i nvol vi ng uni | ateral action, PERB general ly orders enployers to
restore the status quo as it existed prior to the violation.

(Santa G ara Unified School District (1979) PERB.Decision No.

104.) Thus, the District should restore to enpl oyees of the
buil ding and grounds unit all the health benefits they would have

enjoyed, had the District not unilaterally term nated the OPS

12



plan. The District should al so make the enpl oyees whole for any
| osses they may have suffered due to the District's unilateral

action, along with interest at a rate of seven percent per annum

(San_Francisco Unified School District (1990) 222 Cal. App.3d 146
at pp. 151-152 [272 Cal .Rptr. 38].)

It is also appropriate that the District be required to post
a notice incorporating the terns of the order. The Notice should
. be subscribed by an authorized agent of the District, indicating
that it will conply with the ternms thereof. The Notice shall not
be reduced in size and reasonable effort wll be taken to insure.
that it is not altered, covered by any material or defaced and
will be replaced if necessary. - Post i ng such a notice will inform
enpl oyees that the District has_act ed in an unl awful mnner and
is being required to cease and desist fromthis activity and wll
conply with the order. It effectuates the purposeé of EERA t hat
enpl oyees be infornmed of the resolution of the controversy and

wi || announce the District's readiness to conply with the ordered

remedy. (Davis Unified School District., et al. (1980) PERB

Decision No. 116; see Placerville Union School District (1978)
PERB Deci si on No. 69.) |
PROPOSED ORDER

Upon the foregoing findings of fact and concl usions of |aw,
and the entire record in the caSe, and pursuant to the
Educati onal Enpl oynent Rel ations Act (Act), CGovernnent Code
section 3_541(c),.it I's hereby o_fdered that the QGakland Unified

School District (Dstrict) and its representatives shall:
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A CEASE AND DESI ST FROM
1. Failing to nmeet and confer in good faith by
unilaterally changing the health benefits of enployees in the
bui | di ng and grounds unit.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI QI ES OF THE ACT:

1. Restore to enployees of the building and grounds
unif all the health benefits they woul d have enjoyed had the
District not unilaterally termnated the OPS pl an.

2. Make enpl oyees whol e for any'losses t hey may have
suffered due to the District's unilateral action, along with
interest at the rate of seven percent per annum

3. Wthin ten (10) wor kdays of serVice of a fina
decision in this matter, post at all school sites and all other
wor k | ocati ons where notices to_enployees are customarily placed,
copies of the Notice attached hereto as an_Appendix. The Notice
must be signed by an authorized agent of the District indicating
that the District will conply mfth the terms of this Order. Such
posting shall be maintained for a period of thirty (30)
consecutive workdays. Reasonable steps shall be taken to insure
that the Notice is not reduced in size, altered, defaced or
covered by any other material.

2. Wthin five (5) Qorkdays of service of a fina
decision in this matter, notify the San Franci sco Regi ona
Director of the Public Enpl oynent Relations Board, in witing, of
the.stebs the enpl oyer has taken to conply with the terns of this
Order. Continue to report in wkiting to the Regional Director
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periodically thereafter as directed. Al reports to the Regional
‘Director shall be served concurrently on the Charging Party.

Pursuant to California Code of Regulations, title 8, section
32305,*this Proposed Deci sion and Order shall beéone final unless
a party files a request for an gxtension of tinme to file
~exceptions or a statenent of exceptions with the Board itself.

Thi s Proposed Deci sion was iésued wi t hout the production of
a witten transcript of the formal hearing. If a transcript of
the hearing is needed for filing exceptions, a request for an
extension of tine to file exceptions nust be filed wwth the Board
itself (Cal. Code of Regs., tit. 8, sec. 32132). The request for
an extension of .tinme nust be acconpanied by a conpl et ed
transcri pt order forn1(attached'hereto). (The sane shall apply
to any response to exceptions.)

I n accordance with PERB redulations, t he sfatenent of
exceptions nust be filed with the Board itself within 20 days of
service of this Decision or upoﬁ service of the transbript at the
headquarters office in Sacramento. The statenent of exceptions
should identify by page citation or exhibit nunmber the portions
of the record, if any, relied upon for such exceptions. (cal
Code of Regs., tit. 8, sec. 32300.) A docunent is considered

"filed" when actually received before the close of business

(5:00 p.m) on the last day set for filing ". . .or when sent by
tel egraph or certified or Expreés United States mail, postmarked
not later than the last day set for filing .. ." (Cal. Code of

Regs., tit. 8, sec. 32135; Cal. Code of Civ. Proc, sec. 1013
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shall apply.) Any stat erre.nt of exceptions and supporting brief
must be served concurrently with its filing upon each party to.
this proceeding. Proof of service shall acconpany each copy
served on a party or filed with _the Board itself. (Cal. Code of
Regs., tit. 8, secs. 32300, 32305 and 32140.)

2

1 e

Janmes W Tamm
Adm ni strative Law Judge
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